
FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

 

RICHARD A. CANATELLA, No. 00-16782
Plaintiff-Appellant, D.C. No.
v. CV-00-01105-MJJ

STATE OF CALIFORNIA; BOARD OF ORDER
GOVERNORS OF THE STATE BAR OF AMENDING
CALIFORNIA; PRESIDENT OF THE OPINION AND
STATE BAR ASSOCIATION; THE DENYING
JUDGES OF THE STATE BAR COURT; PETITION FOR
THE OFFICE OF THE CHIEF REHEARING AND
COUNSEL OF THE STATE BAR OF PETITION FOR
CALIFORNIA, Trial Counsel, REHEARING EN

Defendants-Appellees. BANC AND
AMENDED
OPINION

Appeal from the United States District Court
for the Northern District of California

Martin J. Jenkins, District Judge, Presiding

Argued and Submitted
December 5, 2001—San Francisco, California

Filed June 12, 2002
Amended September 9, 2002

Before: Procter Hug, Jr., Dorothy W. Nelson and
Michael Daly Hawkins, Circuit Judges.

Opinion by Judge Hawkins

13409



COUNSEL

Richard A. Canatella (argued), Cotter & Del Carlo, San Fran-
cisco, California, plaintiff-appellant, Pro Se. 

Jay M. Goldman (argued), Dina E. Goldman (on the brief),
Office of the General Counsel, The State Bar of California,
San Francisco, California, and Tom Blake, Office of the
Attorney General of the State of California, San Francisco,
California, for the defendants-appellees. 

ORDER

The Opinion filed on June 12, 2002, and appearing at slip
op. 8487 is amended as follows: 

At slip op. page 8499, delete the first full paragraph (begin-
ning “In reciting the factual background concerning the Cali-
fornia State Bar disciplinary system . . . .”) through the end
of section B at slip op. page 8501 (last sentence reads “Be-
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cause this was the only action that had taken place at the time
Canatella filed his federal complaint . . . .”), and substitute the
following in its place: 

The major issue in Hirsh, in determining whether
Younger abstention applied, was whether the plain-
tiffs faced on-going disciplinary proceedings when
their suit was brought in federal court. The opinion
noted that under California law attorney disciplinary
matters were handled by the State Bar Court and
“that throughout the process the State Supreme
Court retains inherent jurisdiction over attorney
disciplinary matters.” Hirsh, 67 F.3d at 711-12.
Hirsh also stated “Disciplinary proceedings are com-
menced by serving the accused with a Notice to
Show Cause.” Id. at 711. While the opinion does not
cite a particular rule of court, it is apparent that the
statement is based on the Transitional rules of the
State Bar of California that governed the proceed-
ings conducted by the State Bar Court, set forth in
California Rules of Court, Revised Edition, page
1081, et seq. See Preamble, page 1085. Rule 550
provides, “Except as provided in Rule 551, a formal
proceeding shall be commenced by issuance of a
notice to show cause directed to the member.” Id. at
1108. (Rule 551 did not pertain.) These were the
rules applicable to the Hirsh plaintiffs. 

The Rules were amended January 1, 1995, and
were designated “Rules of Procedure of the State Bar
of California.” See California Rules of Court, 2002
Edition, page 769. These were the rules in effect at
the times applicable to this case and govern the pro-
ceedings conducted by the State Bar through the
State Bar Court. Id. at 773. Rule 50 of those Rules
states: “The State Bar Court Proceeding is com-
menced by the filing of an initial pleading.” Id. at
783. Rule 101(a) provides: “Unless otherwise speci-
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fied in the rules governing a particular type of pro-
ceeding, a notice of disciplinary charges is the initial
pleading in a disciplinary proceeding.” Id. at 786.
The “notice of disciplinary charges” in the current
rules replaces the “notice to show cause” for the
commencement of disciplinary proceedings that was
applicable in Hirsh. A preliminary investigation
before issuing a notice of disciplinary charges or a
mere complaint to the bar does not commence a
disciplinary action, nor would a mere report of sanc-
tions by Canatella.9/ Thus, there was no on-going
disciplinary proceeding to which Younger abstention
would apply.10/ 

Replace all occurrences of the term “magistrate” with
“magistrate judge.” 

________________________________________ 

9/ The district court relied on Jacobs v. State Bar of Califor-
nia, 20 Cal. 3d 191 (1977), to conclude that Canatella’s self-
reporting of the sanctions order initiated a disciplinary pro-
ceeding. Jacobs was decided before the enactment of applica-
ble California Court Rules governing disciplinary proceedings
and is thus not applicable to this case. 

10/ Given the absence of an ongoing proceeding, an “actual
interference” inquiry under Green is no longer necessary. 

With these amendments, the panel unanimously voted to
deny the petition for rehearing. Judges Hug and Nelson rec-
ommended denying the petition for rehearing en banc and
Judge Hawkins voted to deny the en banc petition. 

The full court was advised of the petition for rehearing en
banc and no active judge requested a vote on whether to
rehear the matter en banc. Fed. R. App. P. 35. 
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The petition for rehearing and the petition for rehearing en
banc are DENIED.

OPINION

HAWKINS, Circuit Judge: 

California attorney Richard A. Canatella (“Canatella”) filed
a 42 U.S.C. § 1983 suit against the California State Bar and
others, raising First and Fourteenth Amendment challenges to
four California State Bar statutes and one rule of professional
conduct. The district court dismissed the claims under the
Rooker-Feldman doctrine and on the basis of Younger v. Har-
ris, 401 U.S. 37 (1971), questioning further whether Canatella
had standing and whether his claims were ripe for review. We
must decide whether Rooker-Feldman applies to Canatella’s
claims in light of changed circumstances, and whether Cana-
tella was involved in an ongoing proceeding under Younger.
Because we conclude the answer to both questions is no, we
must also decide whether Canatella’s claims satisfy the juris-
dictional requirements of Article III. 

I. BACKGROUND

Canatella has practiced law in California since 1972. He is
licensed to practice in California and the District of Columbia,
and is a member of the bars of the Northern and Central dis-
tricts of California, the Ninth Circuit Court of Appeals, and
the Supreme Court of the United States. 

Prior to 1989, Canatella had no record of discipline before
any court or bar. Between 1989 and 1996, federal and state
courts imposed monetary sanctions against Canatella on
twenty-six occasions, in an amount totaling approximately
$100,000.1 Canatella was sanctioned for such reasons as vexa-

1Canatella filed for bankruptcy in 1997, alleging in his complaint that
he was forced to do so “as a result of the devastating economic impact of
the sanctions.” He tendered approximately $100,000 in compliance with
the sanctions orders. 
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tious litigation, filing of frivolous actions and appeals, and the
use of delay tactics. Twenty-five of the twenty-six sanctions
arose in the context of two sets of proceedings.2 In the first,
Canatella filed a series of civil actions on behalf of a babysit-
ter and her parents, after appellate reversal of the babysitter’s
conviction for second degree murder and child abuse. In the
second, Canatella represented two civil defendants in a series
of collection actions. All of the sanctions levied against Cana-
tella concern his activities as an advocate of his clients’ inter-
ests in judicial proceedings. 

In 1992, the State Bar of California (“State Bar”) initiated
a disciplinary investigation into the multiple sanctions orders.
In response, Canatella filed a § 1983 action seeking to enjoin
the State Bar from taking disciplinary action against him, and
to declare facially unconstitutional several provisions of the
California Business and Professions Code and one provision
of the California Rules of Professional Conduct.3 While the

2The sanctions arose in a collection action filed against Canatella him-
self for fees owed to a court reporter. 

3The challenged provisions state that: 

(1) “It is the duty of an attorney . . . to counsel or maintain such actions,
proceedings or defenses only as appear to him or her legal or just, except
the defense of a person charged with a public offense.” Cal. Bus. & Prof.
Code § 6068(c); 

(2) “It is the duty of an attorney . . . not to encourage either the com-
mencement or the continuance of an action or proceeding from any cor-
rupt motive of passion or interest.” Cal. Bus. & Prof. Code § 6068(g); 

(3) “A willful disobedience or violation of an order of the court requir-
ing him to do an act connected with or in the course of his profession,
which he ought in good faith to do or forbear, and any violation of the oath
taken by him, or of his duties as such attorney, constitutes cause for dis-
barment or suspension.” Cal. Bus. & Prof. Code § 6103; 

(4) “The commission of any act involving moral turpitude, dishonesty,
or corruption, whether the act is committed in the course of his relations
as an attorney or otherwise, and whether the act is a felony or misdemea-
nor, constitutes a cause for disbarment and suspension.” Cal. Bus. & Prof.
Code § 6106; 
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sanctions orders themselves generally arose for violations of
rules of court, such as Fed. R. Civ. Proc. 11 (b), or Fed. R.
App. Proc. 38, Canatella challenged the state bar statutes and
professional rule under which he could ultimately be subject
to discipline or disbarment by the State Bar. The district court
abstained from exercising jurisdiction under Younger, and
Canatella appealed to this court. 

Pending appeal, the State Bar filed formal charges against
Canatella. Canatella agreed to a stipulated settlement requir-
ing 30 days actual suspension from legal practice, and an
eighteen-month stayed suspension subject to reinstatement
upon any finding of rule violations during an eighteen-month
probationary period. The California Supreme Court approved
the stipulated discipline on August 18, 1999, in a final disci-
plinary order. In light of the settlement, this court dismissed
Canatella’s appeal as moot on November 17, 1999. See Cana-
tella v. State Bar of California, 203 F.3d 830 (9th Cir. 1999).
The district court subsequently denied without prejudice
Canatella’s motions for vacatur of the abstention order, and
for leave to amend his complaint. 

In March of 2000, Canatella filed a second § 1983 suit in
district court, again seeking an injunction prohibiting the State
Bar from taking further disciplinary action against him under
the challenged provisions, and a declaration that the provi-
sions are unconstitutional. Canatella alleged that facially and
as applied, the challenged provisions are unconstitutionally
vague and overbroad, in violation of the First and Fourteenth

(5) “A member shall not seek, accept, or continue employment if the
member knows or should know that the objective of such employment is:
(A) To bring an action, conduct a defense, assert a position in litigation,
or take an appeal, without probable cause and for the purpose of harassing
or maliciously injuring any person; or (B) To present a claim or defense
in litigation that is not warranted under existing law, unless it can be sup-
ported by a good faith argument for an extension, modification, or reversal
of such existing law . . .” Cal. R. of Prof. Conduct 3-200. 
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Amendments. Canatella also alleged that the provisions
deprive him of his “judicial proceedings” privilege under
color of state law. In raising these claims, Canatella alleged
a strong likelihood of further State Bar disciplinary charges
for a sanction entered against him by a magistrate judge on
January 14, 2000, in a separate action.4 

The district court dismissed Canatella’s complaint under
the Rooker-Feldman doctrine and on Younger abstention
grounds, further questioning whether Canatella had standing
and whether his claims were ripe for review. Canatella now
appeals. 

Two events of significance have occurred after Canatella
filed the immediate appeal. First, this court vacated the magis-
trate judge’s sanction order on January 25, 2001, with the
mandate issuing on February 20, 2001. See Chan v. Bay Area
Air Quality Management Dist., 2 Fed.Appx. 861, 869 (9th
Cir. 2001). Second, on March 18, 2001, Canatella completed
his probationary sentence under the stipulated settlement and
final order issued by the Supreme Court of California in the
original State Bar proceedings. 

II. ANALYSIS

A.

The district court held that it lacked jurisdiction over Cana-
tella’s § 1983 claims under the Rooker-Feldman doctrine,
which derives from Rooker v. Fidelity Trust Co., 263 U.S.
413, 415-16 (1923), and District of Columbia Court of

4At the time Canatella filed his § 1983 claim below, no state court or
State Bar disciplinary proceedings were pending against him. Canatella
had reported the magistrate judge’s sanctions order to the State Bar, but
had also appealed the order to this court in a separate action. The magis-
trate judge stayed the order pending resolution of Canatella’s direct appeal
of the sanction, which was ultimately vacated by this court. 
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Appeals v. Feldman, 460 U.S. 462 (1983). The Rooker-
Feldman doctrine is jurisdictional, see Olson Farms, Inc. v.
Barbosa, 134 F.3d 933, 937 (9th Cir. 1998), and subject to de
novo review. See Garvey v. Roberts, 203 F.3d 580, 587 (9th
Cir. 2000). Feldman holds that 28 U.S.C. § 1257 prevents
federal courts from asserting jurisdiction over final “judicial”
determinations by state supreme courts.5 Id. at 476. 

The district court determined that Canatella’s § 1983 suit
was, in effect, an action to review the California Supreme
Court’s final disciplinary order approving the settlement
between Canatella and the State Bar. The court reasoned that
because Canatella was still on probation, a grant of his
requested injunctive and declaratory relief would effectively
nullify the California Supreme Court’s approval of Canatel-
la’s probationary status. The court was rightly concerned that
asserting jurisdiction might require review of a final state
court decision, particularly one potentially subject to revision
in the state court system, cf. Richardson v. District of Colum-
bia Court of Appeals, 83 F.3d 1513, 1515 (D.C. Cir. 1996),
but this situation no longer obtains. On March 18, 2001,
Canatella completed his probationary sentence under the stip-
ulated discipline approved by the Supreme Court of Califor-
nia. He has done so without incurring further disciplinary
sanction. Review of his First and Fourteenth Amendment
claims no longer raises the specter of review of a final state
court decision, and the question of whether Rooker-Feldman
applies is moot.6 

5More precisely, Feldman read § 1257 to prohibit federal district court
review of a final determination by the District of Columbia Court of
Appeals, the highest appellate court in the District of Columbia judicial
system. The logic of the decision has been applied to limit district court
jurisdiction over decisions of state supreme courts as well. See, e.g., Craig
v. State Bar of Cal., 141 F.3d 1353, 1354 (9th Cir. 1998). 

6We note that even if Canatella were still under the probationary period,
Rooker-Feldman would likely not bar Canatella’s claims. His complaint
does not request review of the stayed suspension to which he stipulated

13420 CANATELLA v. STATE OF CALIFORNIA



B.

[1] The district court also abstained from jurisdiction on the
basis of Younger v. Harris. This court reviews de novo
whether abstention is required. Green v. City of Tucson, 255
F.3d 1086 (9th Cir. 2001) (en banc). Younger and its progeny
teach that federal courts may not, where circumstances dic-
tate, exercise jurisdiction when doing so would interfere with
state judicial proceedings. See Middlesex County Ethics
Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 431 (1982).
A district court must abstain and dismiss a suit on the basis
of Younger where: (1) state proceedings are ongoing; (2)
important state interests are involved; and (3) the plaintiff has
an adequate opportunity to litigate federal claims in the state
proceedings. See id. at 432. However, we recently held that
the Middlesex inquiry is triggered “only when the threshold
condition for Younger abstention is present—that is, when the
relief sought in federal court would in some manner directly
‘interfere’ with ongoing state proceedings.” Green v. City of
Tucson, 255 F.3d at 1097. 

Of course the Green interference inquiry presumes the exis-
tence of an ongoing state proceeding to be interfered with,
which is precisely what the first prong of the Middlesex test

with the State Bar, and seeks only prospective relief. Nor does the com-
plaint request review of the probationary sentence. Finally, the stipulation
document between Canatella and the State Bar does not on its face specify
the particular provisions under which the State Bar would have ultimately
sought discipline. Prospective injunctive and declaratory relief in the cur-
rent action thus does not appear to require review by the district court of
the final California Supreme Court order approving Canatella’s discipline.
We also do not read Canatella’s complaint to be a “skillful attempt to
mask the true purpose of the action, which essentially is to reverse the
decision of the Supreme Court of [California].” Stern v. Nix, 840 F.2d 208,
212 (3d Cir. 1988). We therefore do not believe that Canatella’s federal
claim would have been “inextricably intertwined” with the state proceed-
ings, as is required for dismissal on the basis of Rooker-Feldman. See
Feldman, 460 U.S. at 482 n. 16. 
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requires the district court to consider.7 We consider whether
the state court proceedings were ongoing as of the time the
federal action was filed. See Beltran v. State of California,
871 F.2d 777, 782 (9th Cir. 1988). 

[2] At the time Canatella filed his federal complaint, the
magistrate judges’s sanctions order had issued. We must
decide whether Canatella’s act of reporting to the State Bar
the sanctions order, as required under the terms of his stipula-
tion, gave rise to ongoing judicial proceedings for Younger pur-
poses.8 California law guides the inquiry. See Middlesex, 47
U.S. 433; Hirsh v. Justices of Supreme Court of California,
67 F.3d 708, 711 (9th Cir. 1995). Brotsky v. State Bar of
California, 57 Cal. 2d 287, 301 (1962), indicates that, as a
general matter, State Bar actions during disciplinary proceed-
ings are judicial in nature. See also Hirsh, 67 F.3d 711. How-
ever, no affirmative action had been taken by the State Bar
against Canatella at the initiation of the federal suit. In fact,
Canatella successfully secured an order from the magistrate
judge staying any State Bar disciplinary proceedings pending
the outcome of Canatella’s direct appeal of the sanctions
order to this court. The only procedural step that had occurred
at the time the complaint was filed was Canatella’s act of self-
reporting. 

7Canatella disputes only the first prong of the Middlesex test. This court
has held that state attorney disciplinary proceedings strongly implicate
important state interests, and that under California law, federal constitu-
tional defenses, like Canatella’s First Amendment challenge, may be
raised through judicial review of State Bar Court decisions. See Hirsh v.
Justices of Supreme Court of California, 67 F.3d 708, 711, 713 (9th Cir.
1995). The second and third Middlesex prongs are therefore not at issue
here. 

8The district court held and the parties do not dispute that the California
Supreme Court’s Final Order approving Canatella’s stipulated discipline
was not an “ongoing” state proceeding. Because the nature or amount of
Canatella’s stipulated discipline was not the subject of an ongoing pro-
ceeding, and was not subject to alteration in the California state court sys-
tem, we agree. 
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Relying on our decision in Hirsh, Canatella argues that Cal-
ifornia disciplinary proceedings commence only when the
State Bar serves the accused attorney with a “notice of disci-
plinary charges” or a “Notice to Show Cause.” Hirsh pres-
ented issues similar but not identical to those raised here.
Facing pending attorney disciplinary proceedings by the Cali-
fornia State Bar, two lawyers filed a § 1983 action in federal
court alleging various constitutional deprivations. Id. at 712.
The plaintiffs sought an injunction to stop the disciplinary
proceedings, a declaratory judgment that the state bar disci-
plinary system was unconstitutional, and monetary damages.
Id. The district court abstained from jurisdiction and dis-
missed the suit under Younger, and we affirmed. 

[3] The major issue in Hirsh, in determining whether Youn-
ger abstention applied, was whether the plaintiffs faced on-
going disciplinary proceedings when their suit was brought in
federal court. The opinion noted that under California law
attorney disciplinary matters were handled by the State Bar
Court and “that throughout the process the State Supreme
Court retains inherent jurisdiction over attorney disciplinary
matters.” Hirsh, 67 F.3d at 711-12. Hirsh also stated “Disci-
plinary proceedings are commenced by serving the accused
with a Notice to Show Cause.” Id. at 711. While the opinion
does not cite a particular rule of court, it is apparent that the
statement is based on the Transitional rules of the State Bar
of California that governed the proceedings conducted by the
State Bar Court, set forth in California Rules of Court,
Revised Edition, page 1081, et seq. See Preamble, page 1085.
Rule 550 provides, “Except as provided in Rule 551, a formal
proceeding shall be commenced by issuance of a notice to
show cause directed to the member.” Id. at 1108. (Rule 551
did not pertain.) These were the rules applicable to the Hirsh
plaintiffs. 

[4] The Rules were amended January 1, 1995, and were
designated “Rules of Procedure of the State Bar of Califor-
nia.” See California Rules of Court, 2002 Edition, page 769.
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These were the rules in effect at the times applicable to this
case and govern the proceedings conducted by the State Bar
through the State Bar Court. Id. at 773. Rule 50 of those Rules
states: “The State Bar Court Proceeding is commenced by the
filing of an initial pleading.” Id. at 783. Rule 101(a) provides:
“Unless otherwise specified in the rules governing a particular
type of proceeding, a notice of disciplinary charges is the ini-
tial pleading in a disciplinary proceeding.” Id. at 786. The
“notice of disciplinary charges” in the current rules replaces
the “notice to show cause” for the commencement of disci-
plinary proceedings that was applicable in Hirsh. A prelimi-
nary investigation before issuing a notice of disciplinary
charges or a mere complaint to the bar does not commence a
disciplinary action, nor would a mere report of sanctions by
Canatella.9 Thus, there was no on-going disciplinary proceed-
ing to which Younger abstention would apply.10 

C.

Because neither the Rooker-Feldman doctrine nor Younger
require that the district court abstain from jurisdiction, we
must also consider whether the district court erroneously con-
cluded that Canatella lacks standing to bring his claims, and
that his claims are not ripe for review. 

[5] The district court’s decision to grant or deny standing
is reviewed de novo. Loyd v. Paine Webber, 208 F.3d 755,
758 (9th Cir. 2000). Standing is one of the cluster of pruden-
tial doctrines mediating the Article III requirement that fed-
eral courts take jurisdiction only over “definite and concrete,

9The district court relied on Jacobs v. State Bar of California, 20 Cal.
3d 191 (1977), to conclude that Canatella’s self-reporting of the sanctions
order initiated a disciplinary proceeding. Jacobs was decided before the
enactment of applicable California Court Rules governing disciplinary
proceedings and is thus not applicable to this case. 

10Given the absence of an ongoing proceeding, an “actual interference”
inquiry under Green is no longer necessary. 
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not hypothetical or abstract” cases and controversies. Thomas
v. Anchorage Equal Rights Commission, 220 F.3d 1134, 1139
(9th Cir. 2000) (en banc). A plaintiff generally demonstrates
standing by showing an injury in fact traceable to the chal-
lenged action and redressable by a favorable decision. See
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., 528 U.S.
167, 180-81 (2000). In the particular context of injunctive and
declaratory relief, a plaintiff must show that he has suffered
or is threatened with a “concrete and particularized” legal
harm, Lujan v. Defenders of Wildlife, 504 U.S. 555, 560
(1992), coupled with “a sufficient likelihood that he will again
be wronged in a similar way.” City of Los Angeles v. Lyons,
461 U.S. 95, 111 (1983). See also Berner v. Delahanty, 129
F.3d 20, 24 (1st Cir. 1997). And while the plaintiff must show
that the feared harm is “actual or imminent, not conjectural or
hypothetical,” Lujan v. Defenders of Wildlife, 504 U.S. 555,
560 (1992), “[o]ne does not have to await the consummation
of threatened injury” before challenging a statute. Babbitt v.
United Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979).

The district court concluded that Canatella had no standing
because he could show no imminent threat of injury based on
the magistrate judge’s sanctions order. Nor did the district
court accept the contention that Canatella suffered harm by
the threat of sanctions in the future. However, we are not so
quick to render Canatella a “hapless plaintiff between the
Scylla of intentionally flouting . . . [the] law and the Charyb-
dis of forgoing what he believes to be constitutionally pro-
tected activity in order to avoid becoming enmeshed in a
[disciplinary] proceeding.” American-Arab Anti-
Discrimination Committee v. Thornburgh, 970 F.2d 501, 508
(9th Cir. 1992) (quoting Steffel v. Thompson, 415 U.S. 452,
462 (1974)); Babbitt, 442 U.S. at 298. Canatella personally
faced discipline under the challenged provisions. He stipu-
lated to a probationary sentence that allowed him to retain his
license and continue practice after a 30-day actual suspension.
He has nowhere conceded that he will refrain from the type
of expression that he believes is constitutionally protected, is
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necessary to the performance of his duties as an advocate, and
is the basis upon which he may be disciplined under the chal-
lenged statutes in the future. Nor has the State Bar conceded
that it will not rely on the challenged provisions to bring
disciplinary proceedings against Canatella should he be sanc-
tioned again. 

[6] On the record before us, we believe not only that “[t]he
parties remain philosophically on a collision course,” Berner,
129 F.3d at 24, but that there is a strong likelihood Canatella
may again face discipline under the challenged provisions.
His threat of future prosecution is not merely hypothetical and
conjectural, but actual. In relying on Canatella’s disciplinary
record to reach our conclusion, we do not maintain that past
“prosecution” by itself gives rise to a present case or contro-
versy. But we have no reason to doubt that Canatella’s inter-
actions with the State Bar heretofore do not have at least some
“continuing, present adverse effects,” Lyons, 461 U.S. at 102,
whether these effects be further discipline, or the chilling of
what may be constitutionally protected speech.11 Because the
equitable relief he seeks would alleviate the harm he has
alleged, Canatella demonstrates standing and his claims
should be allowed to proceed. 

Moreover, in recognition that “the First Amendment needs
breathing space,” the Supreme Court has relaxed the pruden-
tial requirements of standing in the First Amendment context.
See Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973); Secre-
tary of State of Md. v. Joseph H. Munson Co., 467 U.S. 947
956 (1984). Where, as here, a plaintiff raises an overbreadth
challenge to a statute under the First Amendment, standing

11In performing our relaxed standing analysis, we need not consider the
precise relationship between Canatella and those he argues are in his posi-
tion. See Eisenstadt v. Baird, 405 U.S. 438, 445 n. 5 (1972) (“Indeed, in
our First Amendment cases we have relaxed our rules of standing without
regard to the relationship between the litigant and those whose rights he
seeks to assert precisely because application of those rules would have an
intolerable, inhibitory effect on freedom of speech.”). 
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arises “not because [the plaintiff’s] own rights of free expres-
sion are violated, but because of a judicial prediction or
assumption that the [challenged statute’s] very existence may
cause others not before the court to refrain from constitution-
ally protected speech or expression.” Broadrick, 413 U.S. at
612.12 

Here, the district court did not take Broadrick and its prog-
eny into account in addressing standing, and its analysis fails
to recognize that Canatella challenged the statutes both
facially and as applied. We cannot selectively read the facial
overbreadth claim out of Canatella’s complaint, and on that
basis, reduce the scope of Canatella’s alleged harms for pur-
poses of standing analysis. See American Civil Liberties
Union v. Florida Bar, 999 F.2d 1486, 1495 (11th Cir. 1993);
Stretton v. Disciplinary Bd. of Supreme Court of Pennsylva-
nia, 944 F.2d 137, 140 (3d Cir. 1991).13 Canatella claims that
the vagueness and overbreadth of the statutes result in censor-
ship of protected speech by all California attorneys who push
the envelope of zealous advocacy. Canatella does not allege
that he suffers injury only if he is again sanctioned by a court,

12The Broadrick rule applies only to statutes that regulate speech. See
Broadrick, 413 U.S. at 612; Wurtz v. Risley, 719 F.2d 1438, 1440 (9th Cir.
1983). Here, Canatella challenges rules “directed narrowly and specifi-
cally at expression or conduct commonly associated with expression,” id.
at 305; City of Lakewood v. Plain Dealer Pub. Co, 486 U.S. 750, 760
(1988), and a relaxed standing inquiry is proper. 

13In Roulette v. City of Seattle, 97 F.3d 200 (9th Cir. 1996), we consid-
ered whether a federal court had jurisdiction to hear a facial First Amend-
ment challenge to a Seattle ordinance prohibiting sitting or lying on
sidewalks, observing: 

“It’s true that our ordinary reluctance to entertain facial chal-
lenges is somewhat diminished in the First Amendment context.
However, this is because of our concern that “those who desire
to engage in legally protected expression . . . may refrain from
doing so rather than risk prosecution or undertake to have the law
declared partially invalid. . . . When we allow such challenges,
we mostly say we’re protecting the free speech interests of ‘par-
ties not before the Court.’ ” Id. at 303 (citation omitted). 
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and investigated, and disciplined (or disbarred) by the State
Bar; nor must he do so to demonstrate standing for an over-
breadth claim. It is enough that Canatella shows that he and
others in his position face a credible threat of discipline under
the challenged statutes, and may consequently forego their
expressive rights under the First Amendment. Nor have we
reason to doubt that other California attorneys find themselves
in Canatella’s dilemma. The alleged source of the harms that
Canatella and others like him may face is the arguably vague
and overbroad language of the challenged provisions under
which California lawyers perform their jobs and are subject to
discipline. He seeks an injunction preventing enforcement of
the challenged provisions, and a declaration that they are
unconstitutional. He alleges concrete and particularized harms
to his First Amendment rights and demonstrates a sufficient
likelihood that he and others may face similar harm in the
future. Under the rubric of Broadrick, this is enough to satisfy
the prudential requirements of standing for a First Amend-
ment overbreadth claim.14 

D.

[7] In dismissing Canatella’s claim, the district court con-
cluded that ripeness also presented an obstacle to Canatella’s
action. Ripeness is a question of law reviewed de novo. Stul-
barg Intern. Sales Co. v. John D. Brush & Co. 240 F.3d 832,
839 (9th Cir. 2001). As is often the case, we are confronted
with a situation where “sorting out where standing ends and
ripeness begins is not an easy task.” See Thomas, 220 F.3d at
1138-39. See also Erwin Chemerinsky, A Unified Approach
to Justiciability, 22 Conn. L. Rev. 677, 681 (1990). A ripeness

14In so holding, we do not imply that the mere existence of the chal-
lenged provisions gives rise to an injury sufficient for standing purposes.
Instead, it is Canatella’s history with the California Bar, his continuing
activities as a zealous advocate, and the nature of his challenge to the pro-
visions that lead us to conclude the requirements of standing are met in his
complaint. 
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inquiry considers whether “concrete legal issues, presented in
actual cases, not abstractions,” are raised by the complaint.
United Public Workers v. Mitchell, 330 U.S. 75, 77 (1947),
but “like other justiciability issues, ripeness is ‘not a legal
concept with a fixed content or susceptible of scientific verifi-
cation.’ ” American-Arab Anti-Discrimination Committee,
970 F.2d at 510 (quoting Poe v. Ullman, 367 U.S. 497, 508,
(1961)). The ambiguities of the doctrine notwithstanding, we
determine the ripeness of a claim by asking whether the issues
are fit for judicial decision and whether the parties will suffer
hardship if we decline to consider the issues. American-Arab
Anti-Discrimination Committee, 970 F.2d at 510. 

[8] “To establish ‘a dispute susceptible to resolution by a
federal court,’ plaintiffs must allege that they have been
‘threatened with prosecution, that a prosecution is likely, or
even that a prosecution is remotely possible.’ ” Culinary
Workers Union, Local 226 v. Del Papa, 200 F.3d 614, 617
(9th Cir. 1999) (quoting Babbitt, 442 U.S. at 298-99). While
Canatella is not currently involved in disciplinary proceed-
ings, it cannot be said that Canatella’s fear of facing future
disciplinary proceedings is “imaginative and wholly specula-
tive.” Babbitt 442 U.S. at 289. Additionally, Canatella alleges
harm not only in the form of potential disciplinary measures
under the challenged statutes, but in the ongoing harm to the
expressive rights of California attorneys to the extent they
refrain from what he believes to be constitutionally protected
activity. We also believe that Canatella’s claims do not arise
in a factual vacuum and are sufficiently framed to render them
fit for judicial decision. 

[9] We also conclude Canatella and others in his position
will be harmed absent a consideration of his claims. We do
not believe the challenge should be considered ripe only upon
the initiation of disciplinary proceedings.15 If, instead, we

15In Virginia v. American Booksellers Ass’n, Inc., 484 U.S. 383 (1988),
the Supreme Court allowed a pre-enforcement challenge to proceed
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were to conclude that Canatella’s claims are ripe only when
based only on concluded disciplinary proceedings, Canatella
would arguably be barred on a theory of mootness, or on the
basis of Rooker-Feldman. “Ripeness is particularly a question
of timing,” Assiniboine and Sioux Tribes of the Fort Peck
Indian Reservation v. Board of Oil & Gas Conservation, 792
F.2d 782, 788 (9th Cir. 1986), and there is no better time to
entertain Canatella’s claims than now.16 

CONCLUSION

Because Canatella has completed the probationary sentence
to which he stipulated, we conclude that the Rooker-Feldman
doctrine no longer prevents the exercise of jurisdiction over
his claim. We also conclude that the mere self-reporting of a
sanction to the State Bar does not give rise to an ongoing judi-
cial proceeding, and that the court’s abstention on the basis of
Younger was error. We also conclude that Canatella satisfies
the prudential requirements of standing under the analysis
appropriate in the First Amendment context, and that Canatel-
la’s claims are ripe for review. 

REVERSED and REMANDED. 

 

against Virginia’s newly amended obscenity law. In considering whether
the dispute presented an actual case or controversy, the Court wrote: “We
conclude that plaintiffs have alleged an actual and well-founded fear that
the law will be enforced against them. Further, the alleged danger of this
statute is, in large measure one of self-censorship; a harm that can be real-
ized without an actual prosecution.” Id. at 393. 

16Because we conclude that Canatella’s complaint should not have been
dismissed on any of the foregoing grounds, we do not reach the question
of whether the district court abused its discretion in denying him leave to
amend his complaint. Nor do we express any view as to the merits of
Canatella’s claims, the questions before us being strictly jurisdictional. 
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